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ing real property rights, such as water rights have been held to 
be, 14 and when the reason for such action is a mere negative 
failure to use the right, it will take an extremely progressive court 
to apply the doctrine of the police power. The use of real 
property has been curtailed, to promote the public health, safety 
and welfare, in cases too numerous to be cited here; and there 
are many cases where personal property has been destroyed. 15 
But in all those cases the property was a positive menace to the 
public. Such can scarcely be said of a non-used water right; it is 
not a positive nuisance. 16 . 

On the other hand, the argument for the exercise of the police 
power in this situation has been suggested by the Supreme Court 
of Washington, although only by way of dictum. 17 "It is not to 
the state's interest that the water of non-navigable streams 
should be idle or going to waste because one of its citizens having 
a preference right to its use unjustifiably neglects to avail himself 
thereof, while others stand ready and willing, if permitted, to 
apply it to their arid lands". 

H. J. W. 

Wills: Revocation: Attempted Revocation Prevented bv 
Fraud or Undue Influence. — Where a testator has been pre- 
vented by fraud or undue influence from revoking his will, can 
equity aid the injured parties? The English Statute of Wills and 
statutes patterned after it expressly enumerate the requisites of a 
valid revocation. 1 Some American statutes make express provision 
for fraud used in securing a revocation, 2 but both the English and 
the American statutes wholly fail to provide for relief against 
fraud used in preventing revocation. It has therefore been uni- 
formly decided under these statutes that the use of fraud or force 
to prevent a testator from revoking his will cannot itself operate 
as a revocation. 3 The will stands, and must be probated as if no 
fraud had occurred. Title passes by operation of law and equity 
will not interrupt its passage.* 



"St. Helena Water Co. v. Forbes (1892), 62 Cal. 182. 

'"Newark & S. O. H. Ry. Co. v. Hunt (1888), 50 N. J. L. 308, 
12 Atl. 697; Dunbar v. City Council of Augusta (1892), 90 Ga. 39, 17 
S. E. 907. 

16 See Gaines v. Buford (1833), 31 Ky. 481. 

1T State ex rel. Liberty Lake, etc. Co. v. Superior Court (1907), 47 
Wash. 310, 91 Pac. 968, at p. 970. See also Little Walla Walla Irr. 
Union v. Finis Irr. Co. (1912), 62 Or. 348, '24 Pac. 6C6, 668. 

1 Stats. 7 Wm. IV & 1 Vict. (1837), c. 26, § 20; Cal. Civ. Code, 
§ 1292. 

2 Cal. Civ. Code, § 1272. 

» Estate of Silva (Jan. 6, 1915), 49 Cal. Dec. 40, 145 Pac. 1015; Doe 
d. Reed v. Harris (1837), 6 Ad. & E. 209, 33 Eng. Com. Law Rep. 129. 

*Bohleber v. Rebstock (1912), 255 111. 53, 99 N. E. 75; see 7 111. 
Law Rev. 388. 
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There is a general maxim in equity, however, that no one can 
take advantage of his own wrong. 5 An illustration of this principle 
is to be found in the case of an heir or devisee who murders his 
ancestor or testator in order to acquire his property. Although 
there are authorities which hold that in such a case title passes to 
the murderer absolutely, and others that it does not pass at all, 
there are still others that permit him to take only as trustee for the 
parties next interested. 6 Again, it is unquestioned that a grantee 
under a deed induced by force or fraud takes subject to a trust in 
favor of the grantor. 7 And, conversely, where the defrauding 
party has by his fraud prevented the execution of a deed by 
his ancestor or predecessor, and as a result has acquired the 
property by descent or succession, it was decided by Lord Thur- 
low and approved by Lord Eldon, that he holds as trustee for the 
person intended to be the grantee. 8 

These and other cases that may be found seem to point to the 
conclusion that in the case first put equity should and can aid the 
injured parties. The beneficiary under a will, the revocation of 
which has been prevented by fraud or undue influence, should take 
subject to a trust ex maleficio in favor of the heirs. 

In Estate of Silva, 9 the court intimates that equity might recog- 
nize such a remedy. Similar intimations have previously come 
from the bench, 10 and are approved by text writers. 11 There is one 
case, Kent v. Mahaffey, 12 that flatly refuses to recognize such an 
equity, but it appears to lie outside of the regular current of 
opinion, and has been unfavorably criticized. 13 It must be admitted 
that a fairly careful search of the authorities has failed to disclose 
a single case where such a trust in the particular circumstances 
under consideration was actually enforced. However, allegations 



5 Cal. Civ. Code, § 3517. 

6 Ellerson v. Westcott (1896), 148 N. Y. 149, 42 N. E. 540; Wellner 
v. Eckstein (1908), 105 Minn. 444, 117 N. W. 830; see also article by 
Prof. James Barr Ames in 36 Am. Law Reg. & Rev. (N. S.) 225, and 
comment thereon by Prof. Orrin Kip McMurra^ in 2 Cal Law Rev, 
251: article by F. F. Thomas, Jr., in 1 Cal. Law Rev. 397; 4 Harv. Law 
Rev. 394; 8 Harv. Law Rev. 170 (similar • result in the Civil Law); 30 
Am. Law Rev. 130; 6 Green Bag 534; similar reasoning where insured 
is murdered by his beneficiary, article by F. F. Thomas, Jr., in 1 Cal. 
Law Rev. 513; 24 Harv. Law Rev. 227. 

7 Crosby v. Clark (1901), 132 Cal. 1, 63 Pac. 1022. 

8 Luttrell v. Olmius, stated by Lord Eldon in Mestaer v. Gillespie 
(1805), 11 Ves. Jr. 622, 638, 32 Eng. Repr. 1230, 1236. 

* (January 6, 1915), 49 Cal. Dec. 40, 145 Pac. 1015. 

10 Gains v. Gains (1820), 9 Ky. 190, 12 Am. Dec. 375; Blanchard 
v. Blanchard (1859), 32 Vt. 62; see Graham v. Burch (1891), 47 Minn. 
171, 49 N. W. 697, 28 Am. St. Rep. 339. 

"Page on Wills, 287; 2 Roberts Wills 3rd ed., 31; 7 111. Law Rev. 
388 
' " ' 12 (1859), 10 Ohio St. 204, 212. 

13 See article by Prof. Ames, 36 Am. Law Reg. & Rev. (N. S.) 
225, cited above. 
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that a testator was fraudulently prevented, not from revoking, but 
from republishing his will, were held by Lord Thurlow in 1787 1 * to 
state grounds for equitable relief, and the reasoning was at later 
times approved by Lord Eldon in three cases involving the same 
general principle. 15 

It is unfortunate that in most of the cases where the point 
might have been raised, counsel for the injured parties proceeded 
upon the assumption, the statutes of wills notwithstanding, that 
the fraud itself should operate as a revocation, and failed to bring 
the equitable issue before the court. In others, all parties seem 
to have confused the legal and the equitable aspects of the question, 
assuming that because the statute must be applied to the case, 
equity cannot enforce a principle which is almost as old as the 
law, broader than any statute of wills, and generally not provided 
for nor even considered in such statutes at all. 

That the law should concede its impotence to intercept the 
enjoyment of property acquired by fraud is only in degree less 
shocking than that it should permit itself mechanically to execute 
the design of a devisee who murders his testator. The fact that 
the statute expressly makes fraud in the execution of a will, 
codicil, or revocation a ground for denying or revoking probate, is 
no reason for saying that it thereby denies all relief for fraud com- 
mitted in other transactions concerning wills. It is apparent that 
there are many cases of fraud upon testators where the legislature, 
if it had had that particular case before it, would obviously not 
have made the law an engine of wrong. But, wisely, no attempt is 
made in the statute to enumerate such cases, for who can anticipate 
them all? That is left for the courts, when each case arises. "No 
one can take advantage of his own wrong." 16 The general enforce- 
ment of such fundamental principles is one of the marks of our 
graduation from an age of formalism in legal administration which 
could conceive of the goddess of justice as blindfolded. 

0. F. M. 



"Dixon v. Olmius (1787), 1 Cox 414, 29 Eng. Repr. 1227. 

"Mestaer v. Gillespie (1805), 11 Ves. Jr. 622, 638, 32 Eng. Repr. 
1230, 1236, cited above; Huguenin v. Baseley (1807), 14 Ves. Jr. 273, 
290, 33 Eng. Repr. 526, 532; Middleton v. Middleton (1819), 1 Jac. & 
W. 94, 96, 37 Eng. Repr. 311, 312; see also In re McCallum (1901), 1 
Ch. Div. 143, 154. 

16 Cal. Civ. Code § 3517. 



